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ABSTRACT

This paper is a review of the background and issues related to the decision
by the international community tﬁ)d draft a new human rights convention for
people with disabilities, at the 2 session of the Ad Hoc Committee on an
international convention to protect and promote the rights and dignity of
persons with disabilities, held at New York in June 2003. It also includes a
discussion on the recent initiatives taken by United Nations Economic and
Social Commission for Asia and Pacific (ESCAP) at the regional level. The
paper attempts to provide a link between recommendations and a new
regional policy for action by governments and concerned stakeholders entitled
‘The Biwako Millennium Framework for Action towards Inclusive, Barrier-
free, and Rights-based Society for Persons with Disabilities in the Asia and
Pacific Region (BMF)'. It introduces policies and priorities of the Bangkok
draft that was adopted by ESCAP regional workshop for ‘ Comprehensive
and Integral International Convention on Protection and Promotion of the
Rights and Dignity of Persons with Disabilities (Bangkok, 2003).

INTRODUCTION

A historical momentum ishbeing withessed thisyear in the global disability movement because
of the following reasons. Firstly, the new Asia and Pacific Decade of Disabled Persons
(2003-2013) hasbeeninitiated. Secondly, theinternational community after 15 yearsof efforts
has taken adecision about drafting a‘ Convention text’ on rights of personswith disabilities
and commissioned a‘Working Group’. Lastly, the Arab Region, under the auspices of the
League of Arab States, will declare the * Arab Decade of Disabled Persons (2003-2012) at
the end of this year. It follows the ‘ Asian and Pacific Decade’ and the * African Decade of
Disabled Persons’ (2000-2009).

WORLD PROGRAMME OF ACTION CONCERNING DISABLED PERSONS

The proclamation by United Nations General Assembly of the ‘ United Nations Decade of
Disabled Persons’ between 1983-1992 provided atime frame to implement the objectives of

36 Vol.15 m No. 1 m 2004



Asia Pacific Disability Rehabilitation Journal

‘World Programme of Action’ concerning disabled persons. Three main objectives of the
Programme of Action were prevention, rehabilitation and equalisation of opportunities. This
programme defined ‘ equality of personswith disabilities asprovision of equal opportunities.
Equality is a dynamic concept that often develops in accordance with overall social
development. Equalisation of opportunitiesisthe processof promoting accessibility for people
with disabilitiesto the systemsin the society. The most fundamental element of accessibility
isto promote full participation of personswith disabilitiesin decision-making. Thisthat can
be achieved by promoting self-help groups of personswith disabilities who can then lobby
and influence governmental policiesthat affect their life.

DISABILITY PERSPECTIVE ON DEVELOPMENT AND HUMAN RIGHTS

TheWorld Programme of Action providesthe basisfor adisability perspectiveto beintegrated
into development, in contrast with the earlier charitable approach towards persons with
disabilitiesand the medical model with an emphasis on medical treatment and rehabilitation.
The World Programme of Action represents a movement towards a human rights and
development perspective. Equality isthe fundamental concern of the Programme of Action
and isstrongly reflected inits objective of equalisation of opportunities. The Programme of
Action does not see persons with disabilities as vulnerable, but as development agents for
positive change. It directs special attention to social and environmental factors, that hamper
progressin equalisation of opportunitiesincluding accessibility. When the World Programme
of Action wasformulated, protection of rights of personswith disabilitiesincluded relevant
sections from ‘Universal Declaration of Human Rights' and ‘International Covenant on
Human Rights', namely the* International Covenant on Economic, Social and Cultural Rights
and the* International Covenant on Civil and Political Rights'.

Parallel to this development, in June 1983, the ILO General Conference passed a sectoral
convention on employment promotion (Convention No. 159 of the Vocational Rehabilitation
and Employment of Disabled Persons) that came into force on 20 June 1985. It has been
ratified by 68 ILO member states. This sectoral convention aims to ensure that vocational
rehabilitation measures are made available to all categories of disabled persons and
employment opportunities are promoted for disabled personsin the labour market. Based on
the work of United Nations Educational, Scientific and Cultural Organisation (UNESCO),
the Salamanca Statement and Framework for Action on Specia Needs Education, was
adopted by the World Conference on Special Needs Education: Access and Quality. This
statement urgesthat governmentsadopt inclusive education asapolicy or alaw. Itsframework
for action defines special education needs as needs arising from disabilities or learning
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difficulties and recommends that schools accommodate all children with child-centred and
individual pedagogica methods.

HISTORY OF EVENTS LEADING TO THE NEW INTERNATIONAL
CONVENTION

Thefirst recommendation to elaborate on therights of personswith disabilitieswas submitted
at an international expert group meeting, held at Stockholm in August 1987. The meeting
reviewed and eval uated the progress, achievements and barriersin implementing the World
Programme of Action at the mid-point of the United Nations Decade of Disabled Persons
(1983-2002). It then recommended that the General Assembly convene a special meeting on
rights of persons with disabilities with the mandate to draft an international convention on
elimination of all formsof discrimination against disabled personsand to protect their human
rights. It was later ratified by its member states by the end of the Decade.

Both the 42™ session in 1987 and the 44" session in1989 of the General Assembly had a
draft text of convention of human rights of personswith disabilities that were submitted for
consideration. But amajority of member states suggested that further studiesand information
gathering were needed before they were considered. However, in the light of the expert
group’s recommendations and the views expressed byn dnon-governmental organisations and
governments, the General Assembly decided that the2  half of the Decade should emphasise
equalisation of opportunity asamajor concern.

Simultaneously intergovernmental action on promoting equalisation of opportunities was
considered inthe 1990 session of Economic and Social Council of the United Nations. Thus,
in May 1990, United Nations Commission of Social Development initiated work on standard
technical rules on equalisation of opportunities for disabled persons. Effort to elaborate the
rules was funded by voluntary contribution and included technical teams from all regions.
These efforts resulted in the General Assembly resolution 48/96 on 20th December 1993,
titled ‘ Standard Rules of the Equalisation of Opportunities for Persons with Disabilities
(Standard Rules)’, a UN document which ensures rights of persons with disabilities. While
not legally binding, the Standard Rules incorporate human rights and reflect strong moral
commitment of member states to achieve equalisation of opportunities for persons with
disabilities. The 22 rules provide normative guidelinesfor policy-making and formulating a
national policy. The Standard Rules have 4 chapters that include preconditions for equal
participation, target areas for equal participation, implementing measures and monitoring
mechanisms.

The monitoring mechanism is among the most radical aspects of the Standard Rules.
Monitoring aimsto ensure effective implementation of the rules. Monitoring also identifies
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barriers and obstacles against successful implementation of Rules. Mr. Bengt Lindqgvist (the
special rapporteur appointed by the Secretary General of UN in March 1994) in hismonitoring
reports marked the need for a more focussed human rights perceptive in the context of the
Standard Rules, and directed greater attention to issues related to children with disabilities,
gender and housing. He presented his views on options to complement the Standard Rules
further with attention on human rights of persons with disabilities. A major devel opment
during his mandate was the decision of General Assembly in the resolution, 56/168 of 19
December 2001, to establish an Ad Hoc Committeeto consider acomprehensiveinternational
convention to promote and protect rights and dignity of personswith disabilities. Thereport
of the special rapporteur also noted that the process towards a convention might take several
years and hence it was important to devel op the disability dimension with regard to human
rightsof disabled personswithin the existing United Nations human rights monitoring systems.

During the 56" session of the General Assembly in 2001, Vincente Fox Quesada, President
of Mexico, presented a proposal to initiate acomprehensive and integral convention on the
rights of personswith disabilities. The Mexico draft called for theinternational community to
combat poverty and social exclusion of peoplewith disabilities. He reaffirmed theinterest of
Mexico to lead the process and as aresult the government of Mexico hosted an international
expert group meeting at Mexico City in 2002. The Mexico Draft containing elements of the
convention wasthen submitted at thefirst session of Ad Hoc Committee on ‘ Comprehensive
and Integral Convention on Protection and Promotion of the Rights and Dignity of Persons
with Disabilities’ in New York inJuly - August 2002. Thefirst session of Ad Hoc Committee
considered the Mexico draft and position papers for the convention submitted by Chinaand
the European Union. The outcome of thefirst sets;,sion of the Committee was another General
Assembly resolution 57/229 adopted by the 57 session of the General Assembly in 2002.
The General Assembly resolution 57/229 provided guidance for further elaboration of a
comprehensive convention at al levels. Itinvited al regional commissionsof United Nations,
such as ESCAP and ESCWA, and intergovernmental organisations such as Organisation of
African Unity, orthe League of Arab States, aswell as non-governmental organisationsand
other stakeholders, to present suggestions and papers to the Ad Hoc Committee to be
considered during the convention.

At the regional level, governments, ESCAP and non-governmental organisations worked
together toimplement the* Agendafor Action’ for the‘ Asian and Pacific Decade of Disabled
Persons' from 1993 to 2002. Through itsresolution 58/4 of 22 May 2002, entitled ‘ Promoting
an Inclusive, Barrier-free and Rights-based Society for Peoplewith Disabilitiesinthe Asian
and Pacific Region in the Twenty-first Century’ the Commission extended the ‘ Asian and
Pacific Decade’ to 2003-2012. The Decade’s action-oriented guidelinesfor ESCAP Member
States, ‘ The Biwako Millennium Framework for Action towards Inclusive, Barrier-free and
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Rights-based Society for Persons with Disabilities in Asia and the Pacific (BMF)’ urged
governments in the ESCAP region to support and contribute to the work of the Ad Hoc
Committee. In pursuance of the United Nations General Assembly resol utionsand the regional
mandate, ESCA P organised an expert group meeting in June 2003 to discussthe‘ International
Convention to Protect and Promote the Rights and Dignity of Persons with Disabilities'.
The meeting’'s outcome was the ‘Bangkok Recommendations’, a comprehensive set of
recommendations on the proposed convention. The ‘Bangkok Recommendations' were
presented at the second session of the Ad Hoc Committee, which was held at New York in
June 2003.

During the 7 session, the Ad Hoc Committee agreed to elaborate on the convention on
disability and to establish aworking group composed of 27 selected governments, 12 non-
governmental organisations and 1 national human rights commission. This working group
would prepare adraft for the convention to be the basis of negotiations at the next session of
Ad Hoc Committee in 2004. Seven governmental positions were allocated to the Asian
block excluding Australia and New Zealand that were included in other blocks. To date, 7
governments (China, India, Japan, Lebanon, Republic of Korea, Philippines and Thailand)
had self-nominated for membership of the working group and were approved. From the
Asian Block, two women representatives were nominated and approved for membership of
theworking group (Ms. Anuradha M ohit, Human Rights Commission, Indiaand Ms. Venus
Ilagan, President, Disabled Peoples International). Both attended the ESCAP regional
workshop on * Women and disability: Promoting full participation of women with disabilitiesin
the process of elaboration on an international convention to promote and protect the rights
and dignity of personswith disabilities', at Bangkok in August 2003. As gender was among
thekey issuesin the Bangkok Recommendations, agroup of women experts, most of whom
were disabled, critically evaluated the recommendations from a gender perspective and
developed a* Statement of Recommendations'. This * Statement of Recommendation’ was
used asabackground paper along with the * Bangkok Recommendations’ during the regional
expert group workshop in October 2003.

Theregional expert group was held in order to formulate afull text version of the convention
for peoplewith disahilities, based on the Bangkok Recommendations. The draft text will be
submitted to the working group to be held early next year, with copies forwarded to the
United Nations Department of Economic and Social Affairs (UNDESA) and the Special
Rappporteur on Disability. The draft of the convention isawell-formulated complete text,
ready to be used by any government inthe Asian and Pacific region with their own revisions
if necessary. It is one of the few complete text versions of the draft convention like the
Mexico draft. Already the Government of the Philippines hasfully endorsed both the Bangkok
Recommendations and the Bangkok Draft, insted of elaborating its own national version.
The Bangkok draft was formulated by a group of regional experts on disability issues and
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international human right lawyers. Representativesfrom all 7 countries of the working group
participated in the process, as well as representatives of most of the region’s major non-
governmental organisations. A set of general recommendations about the principles of the
Bangkok Draft will be submited together with the Draft to the Working Group commissioned
by the Ad Hoc Committeefor their consideration. A full text of thisDraft isavailableat http:/
/www.worl denabl e.net/bangkok2003/

Furthermore the Bangkok Draft was critically evaluated and commented upon, by theforum
of governmental delegatesin Beijing in November 2003. Thisregional seminar on' International
Convention on Disability’ was co-organised by ESCAP and the China Disabled People’s
Federation (CDPF) with financial support by the Chinese Government. Thisseminar invited
governmental opinions on disability from the Asian and Pacific region, increased public
awareness on the process towards the Convention, eval uated, commented on and supported
the draft Convention text prepared by the October 2003 expert group from Bangkok. Over
a dozen of governmenta participants from the Asian and Pacific region attended it and
developed a joint political statement entitled the ‘Beijing Declaration’ for expressing a
collective determination and willingness to support the process towards the Convention.
Non-governmental organisations and other civil society members also participated in the
Seminar as observers.

About 50 participantsfrom 22 countriesand territories of the Asian and Pecific region attended
it and adopted ajoint Policy-oriented statement entitled Beijing Declaration on the Elaboration
of and iNternational Convention to Promote and protect the Rights and Dignity of Persons
with Disabilities’ for expressing a collective determination and willingness to support the
process towards the Convention. NGOs and other civil society membersalso participated in
the Seminar asobserves. The Beijing Declaration will be submitted together with athe Bangkok
Draft to the Ad Hoc Committee and the Working Group

ELEMENTS OF THE BANGKOK DRAFT

The elements of draft convention include a preamble, basis of the convention and special
articles. It highlightsissues and priorities to be included in the Convention. Unlike existing
human rights instruments, such as ‘Convention on the Elimination of All Forms of
Discrimination against Women' and ‘ Convention on the Rights of the Child’, the proposed
Convention involves popul ations defined based on disability. Unlike gender and age, disability
hasto be defined to identify who isdisabled and who are to be covered under the convention.
TheBangkok Draft adopted the conceptual framework of WHO'sInternational Classification
of Functioning, Disability and Health, that was endorsed by World Health Assembly in March
2002. IntheInternational Classification of Functioning, Disability and Health, ‘ disability’ is
anumbrellaterm for animpairment of body’s structure or function, limitation of activitiesor
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restriction in participation. Disability is conceived as a dynamic interaction between health
conditionsand environmental and personal factors. The Bangkok Draft adopted moreor less
this concept.

The structure of the Bangkok Draft isvery halistic covering all kinds of rightsthat are to be
enjoyed by personswith disabilities, including civil and political rights, and socio-economic
and cultural rights, aswell asthe principle of non-discrimination and equality. Thestructure
of thedraft iscomposed of apreamble, statement of objectivesand general principles, scope/
definitions, general obligations of the state, such as guarantee for equality and non-
discrimination, guarantee of specific rights, other state obligations, monitoring mechanisms
and miscellaneous provisions.

The main principles of Bangkok Draft are:

e theConvention should build on human rightslaid downin the existing UN human rights
treaties,

¢ HumanRightsare universal, inter-related and inter-dependent and fully apply to people
withdisabilities;

*  Pro-active state obligations to take legidlative and administrative measures to ensure
equality;

e Theroleof international cooperation inimplementation of the Convention;
e Independent community living theinclusive services (e.g. inclusive education, etc)

TheBangkok Draft definesdiscriminationinal formsincluding direct, intended and unintended,
hidden and systemic discrimination. Equality of opportunitieswas defined asfreedom from
any relevant restrictions or any limitations caused directly and indirectly by adisability, and
include appropriate modifications, adjustments, or assistance, including affirmative actions,
reasonable accommodations or special measures to provide barrier free access. The Draft
asoincludesprovisonfor full participation of peoplewith disabilitiesin monitoring mechanisms,
at international and national level.

LINK BETWEEN THE CONVENTION AND BIWAKO MILLENNIUM
FRAMEWORK

As mentioned before, the * Biwako Millennium Framework’ was adopted as a set of policy
guidelines for implementation of the new Asian and Pacific Decade of Disable Persons
(2003-2012). It isarights-based approach to disability issuesin thisregion. In paragraph 53,
it mentionsthat civil, cultural, economic, political and social rights of personswith disabilities
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should be addressed and protected. Inthe same paragraph, it recommendsthat governments
should support and contribute to the work of Ad Hoc Committee and they should include
persons with disabilities and their organisations at the national, regional and international
levels, for drafting and adopting the Convention. It ishoped that passing the Convention will
ensure astrong consumer-influenced monitoring mechanism on therights and responsibilities
of personswith disabilities. By ratifying the Convention, governments are to adopt national
lawsand policiesand review existing lawsto protect the rights of person with disabilities, to
ensure non-discrimination. Persons with disabilities will have equal access to their rights
under such national laws or under the International Convention itself. Currently, more than
40 countries globally have adopted non-discrimination laws on disability, but only 9 counties
in Asiaand Pacific region have done so.

AFRICAN DECADE OF DISABLED PERSONS (2000-2009) AND ARAB
DECADE OF DISABLED PERSONS (2003-2012): SOUTH-SOUTH
DIALOGUE

The African Decade of Disabled Peoplewasaninitiative of non-governmental organisations
of Africa, in co-operation with governments and ‘ Organisation of African Unity* (OAU),
now the *African Union’. In away, it replicates the practice of the first Asian and Pacific
Decade of Disabled Persons, with the purpose of furthering the equalisation of opportunities
of persons with disabilities. The peri od 2000-2009 was formally proclaimed the African
Decade of Disabled Persons at the 72 session of the OAU * Council of Ministers and at
the 36" session of * Assembly of the Heads of States' respectively, held in Lome, in June
2002. The goal of the decade is promoting awareness and commitment to full participation,
equality and empowerment of personswith disabilitiesin Africa. Following the proclamation
of the Decade, responsibility for organising the Decade was handed to the African
Rehabilitation Institute (ARI) in Harare, in collaboration with the non-governmental Pan
African Federation of Disabled Persons, the African Union of the Blind, and other regional
entities of personswith disabilities.

The question of proclaiming the period 2003-2012 as the Arab Decade of Disabled Persons
was firgt serioudy considered at a meeting hosted by ESCWA in Beirut in October 2002,
thoughthe history of this Decade datesback to amost 10 yearsliketheInternational Convention.
A conference on ‘ Towards an Arab Decade of Disabled People’ was co-organised by ESCWA
and the League of Arab States, in collaboration with the government of Lebanon, Arab
Organisation of Disabled People and other non-governmental organisations concerned with
disability. More than 200 people attended the conference, including officials from 18 Arab
countries. Plenary and workshop sessionsidentified recommendationsthat were unanimously
adopted later at the closing session. They will be presented to the League of Arab States and
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the Arab Ministers of Social Affairsfor adoption and proclamation at the Arab Summit. It is
envisaged that the Decade will be launched from the end of 2003 or early 2004.

Astheseparalld eventsindicate, ahistorical momentum isnow evident in developing countries.
Itisalso reflectedinthefact that therewas unanimous support to the Convention during this
year. For thefirst timeit aso included alot of support from many member states from less
developed regions. As the process towards the Convention requires a consensus at global
level, thiskind of * South-South’ dialogue and collaboration will become moreimportant for
generating a unified stance. At the UN level, ESCAP and ESCWA are working together
closely. Just prior to the ESCAP expert group meeting on the Convention in June 2003, a
similar meeting was organised by ESCWA in May 2003 at Beirut and views from different
regions were exchanged.

Thisreview suggeststhat elaboration of an international convention on rightsand dignity of
persons can facilitate development of policy for people with disabilities in the context of
national policies and existing laws and regulations. The process towards the Convention
itself will contributeto boosting public avarenessin linewith proclamation of regional Decades,
empower people with disabilities and enhance South-South dialogue among stakehol ders.
Oneisentering the new decade at regional and global level with ahistorical momentum. Itis
imperative for all to use this occasion to promote further advancement of persons with
disabilities and create a truly barrier-free and rights based society for al people with and
without disabilitiesat regional and global levels.

*UN ESCAP

6th Floor, UN Building, Rajadamnern Nok Avenue
Bangkok 10200, Thailand

nagata@un.org
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