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Abstract

The HIV/AIDS epidemic is an emergency threatening human welfare and prosperity throughout Southern Africa. The challenges facing persons with HIV/AIDS as a result of stigmatization and discrimination are multiple and complex. Stigmatization often leads to discrimination. This epidemic constitutes more than the health catastrophe that will be solved only by infusion of funds. It is both a product of and exacerbated by pervasive violations of human rights. The purpose of this paper is to determine the extent to which laws could be used in resolving controversies in the use of insurance policies to advance the protection of the interests of HIV positive individuals and their families. The impact of these discriminatory practices against persons living with HIV/AIDS on family lives will also be examined. Lastly, conclusion from the research will be drawn and recommendations for the effective and efficient promotion of human rights of HIV/AIDS positive individuals will be made.

1
Introduction

HIV/AIDS is the biggest threat facing Southern Africa and a greatest health crisis
 that seeks to undermine human life. HIV/AIDS might be a threat but the greatest threat is the lack of comprehensive response in the fight against the epidemic. Our policy makers and industry have misplaced their common sense and humanity. They have lost sight of their obligations by not addressing some of the weaknesses in our systems, in particular, insurance policies that contain exclusionary clauses for death because of HIV/AIDS.

South Africa enacted laws that prohibit unfair discrimination
 in attempt to ensure that there is peace and security but people in this country are still denied access and benefits for purposes of their human welfare and being due to HIV/AIDS. The insurance industry uses legal and actuarial arguments to justify why they do not cover for people living with HIV/AIDS and rely heavily on exclusionary clauses when refusing to pay out. Only very few companies such as Old Mutual announced plans to provide for HIV/AIDS positive people but this has a deficiency because it also comes at a price. Those vulnerable to HIV/AIDS especially the poor are unable to access the policies because of the exorbitant costs that come with them.

Every day people lose their homes and possessions and with it their humanity and dignity. There are no serious attempts to allow families to keep their possessions.
 The threat escalates every time someone dies of HIV/AIDS. There is no real government plan to prevent and fight discrimination that is perpetuated by the insurance industry. What has happened to our country that we make profits from death? Again, this is compounded by insurance policies that exclude HIV/AIDS cover. These policies are very cruel, inhumane, degrading and reflect the poverty of the insurance industry in our country.

Therefore, this paper will seek to determine the extent to which laws could be used to stop helping the insurance industry in making huge profits at the expense of the poor. There is a need for them to invest in our country to save it from the greatest threat of the 21st century. Secondly, it will be investigated whether HIV/AIDS cannot be included as a ground of discrimination in terms of the Promotion of Equality and Unfair Discrimination Act. The socio-economic impact of these discriminatory practices against persons living with HIV/AIDS on family lives will also be examined.
 Lastly, conclusions from the research will be drawn and recommendations for the effective and efficient promotion of human rights of HIV/AIDS positive individuals will be made. It has to be noted that the point of departure in this study is not to advocate for people who do not cover themselves whilst negative and immediately when they are infected by the disease they apply for insurance policies.

2
The struggle against discrimination

South Africa, subscribed to the 1948 Universal Declaration of Human Rights and Fundamental Freedoms and other international instruments that defines and protects personal rights, and freedoms. The development of human rights has been a steady and continuous process since the adoption of the Declaration. This boded well for South Africa because it resulted in the adoption of the Constitution
 and other laws that expressly prohibit unfair discrimination. For example section 9 (2) of the Constitution provides as follows:

“Equality includes the full and equal enjoyment of all rights and freedoms”.

The legal aspects of HIV/AIDS in South Africa and in Southern Africa revolve primarily around human rights. South Africa is experiencing an increasing rate of discrimination and intolerance against people living with HIV/AIDS. There are quite a number of incidents of unfair discrimination based on HIV/AIDS status that occur on a daily basis.
 This discrimination and breaching of confidentiality in relation to HIV/AIDS status starts with the doctor and patient relationship at the Surgeries where a person has to be tested before getting a cover. 

The maintenance of an individual’s HIV status is one of the cornerstones of rights based on legal and public health responses to HIV/AIDS. Confidentiality derives from the fundamental right of privacy that is entrenched in section 14 of the Constitution.
 The right to confidentiality rests on principles of autonomy and respect for privacy. It is very crucial in encouraging those infected to come forward for counseling, treatment, support, etc. Legally speaking, confidentiality has been understood to exist within the parameters of special relationship that is dependent on factors of mutual trust, knowledge or skill with the objective of imparting services.

South Africa has not yet enacted a statute on HIV/AIDS confidentiality vis-avis insurance policies. Insurance sector is an industry that unfairly discriminates against people with HIV/AIDS. In terms of section 29 of the Equality Act, unfair practices in certain sectors such as the insurance industry has to be uprooted. HIV/AIDS is a notifiable disease in South Africa and the Southern region. The disclosure of HIV/AIDS status by a doctor to a prospective insurer violates the principle of confidentiality, as it is essential in the protection of the right to human welfare and being. Again, South Africa has not yet addressed or lay down any conditions and protocols by which disclosures may be made in view of the exclusionary clauses in insurance policies on death due to HIV/AIDS related illness.

Therefore, breaches of confidentiality continue unchecked in an environment of great stigma and discrimination. The law is mandated, based on human and fundamental rights of all persons to privacy and confidentiality to intervene and deter such breaches. It is as well, worth noting that having gone through the process of testing for HIV/AIDS without the proper support and counseling, the results are still not made available to you. These results are forwarded to the insurer and the only time you will get to know them is when you receive the policy document confirming your acceptance of your application. If positive, it is either a rejection of the application or a higher premium. If human rights of HIV/AIDS positive persons are to be realized, a statutory provision is needed to stipulate mechanisms for the protection of personal information and detailed protocols for disclosure of such information to the insurers. 

Stigma and discrimination associated with HIV/AIDS are acknowledged as the most significant human rights violations for persons living with HIV/AIDS.
 People living with HIV/AIDS are stigmatized because of the association of HIV infection with already stigmatized and morally disapproved behaviours and practices in our societies. In South Africa, HIV/AIDS is often located within the poor and the Black population.
 As a result, discrimination is one of the most significant human rights violations faced by individuals and communities infected and affected by HIV/AIDS.

The concept of equality as noted in section 14 of the Constitution has seen a move from formal to substantive equality. The key to the rights in question lie not only on the mere guarantee of the rights themselves, but on equal guarantee of the realization of these rights.
An understanding of equality and non-discrimination requires a positive action by the state in terms of anti-discriminatory legislation aimed at public as well as private sectors and on information programmes aimed not only at discrimination per se but at the causes of the discrimination. The Equality Act identifies seven prohibitive grounds for discrimination, which are drawn from socially, constructed categories. It seeks to eliminate systematic forms of discrimination and asserts the commitment of South Africa to international obligations. Unfortunately, HIV/AIDS is not a ground of discrimination that is listed in the Equality Act although Chapter Five of the said Act deals at length with the promotion of equality.

Section 34 of the Equality Act provides for the establishment of an Equality Review Committee to investigate and make necessary recommendations to the Minister of Justice and Constitutional Affairs around issues of discrimination. The question of how to protect HIV/AIDS positive persons from discrimination by insurance companies remains unsettled at present. Chapter Four of the said Act again provides for the establishment of the Equality Courts. These courts do not entail many of the legal procedures that ordinary people find it very difficult to understand. The Equality Act ensures easy access to these courts by providing expansive rules on standing in terms of section 20. In essence, any person or institution acting on his behalf or someone else can lodge a complaint with the Equality Court.

The writer, based on her personal experience argues that it will be more viable to amend the comprehensive anti-discrimination legislation of the Equality Act and establish HIV/AIDS status as one of the prohibitive grounds of discrimination. Freedom from discrimination is a fundamental human right founded on principles of natural justice. The basic characteristics of human rights are that they are inhere in individuals because they are human and that they apply to everyone.
 Discrimination against people living with HIV/AIDS on whatever grounds is therefore a clear violation of their human rights.

Advocacy for the respect of human rights of HIV/AIDS positive persons does not mean that the insurance industry has to insure or cover everyone slavishly. The point that is being undertaken here is when a person dies of HIV/AIDS whilst when he or she undertook the policy, he or she was negative, he or she does not have to be discriminated against as a result of death due to HIV/AIDS related illness. Nobody knows how is he or she going to die tomorrow. It is only God who knows.

Nkuhlu
 said:

“Inasmuch as I appreciate the need for insurance companies to safeguard themselves from a multitude of claims, especially in the current rampant of HIV/AIDS infection, I submit that such exclusion clauses should be applicable only where there is a causal link between death and the peril excluded by the contract…”.

I partly agree with her because as much as the insurance companies have to maintain their financial independency there is a need for a review of the exclusionary clauses in policies relating to HIV/AIDS. For example, the Medical Schemes Act 131 of 1998
 is the legislation aimed at regulating and reforming the private health care industry. It has a significant aspect of prohibiting unfair exclusion of applicants on the basis of their HIV/AIDS status. The same should go likewise for the insurance industry especially when someone took the cover whilst HIV negative. We cover ourselves because we are uncertain as to what will be cause of our deaths.

This argument as well begs the question whether or not such a provision will force people to disclose their status in order to access the available protection. But at the same time it will take into account many socio-political dimensions of discrimination on the basis of actual or perceived HIV status and provide means of redress for people who are vulnerable to this. Measures to promote equality must move beyond the reservation system towards a more comprehensive equal opportunity approach that ensures not just equal access but equal rights hence the concept, “justice must not only be done but to be seen to be done.”

3
HIV/AIDS and family lives

People living with HIV/AIDS continue to experience difficulty in obtaining insurance and life covers. This is one of the few mechanisms available to people to ensure that their dependants are financially catered for after their death. A further consequence of the failure of people with HIV/AIDS to obtain insurance relates to the purchase of property. Many financial institutions will not grant mortgage bonds in the absence of an insurance cover, thereby effectively preventing people with HIV/AIDS from purchasing property.

Insurance, thus acts as a social good that seeks to distribute the costs of illness, disability and death among a larger group of people. Insurance is not widely available to people living with HIV/AIDS in South Africa. This practice of denying insurance to one sector of the population has a negative impact on families and is quite contrary to the democratic principles in this constitutional state.

Insurance companies are allowed to test for HIV/AIDS as part of the underwriting process. While there is legislation catering for HIV/AIDS instances, an attempt that has been seen to redress the legacies of apartheid and many socio-ills in order to contribute to the development and stability of social determinants of health, South Africa has been reluctant to prohibit testing. The unfair and discriminatory practices adopted by the insurance industry in order to limit its liability need legislative and judicial review.

People living with HIV/AIDS are passionate about the future. They have families that they would like to see being taken care of by their investments, yet they are denied access to the benefits by discriminatory policies. The impact of HIV/AIDS on family lives is devastating. The private sector, in particular the insurance industry in South Africa is manifestly failing to contribute effectively in ensuring that it is in line with the current national and international standards of preserving human dignity, respect and equality that is entrenched in our laws.

4
Moving beyond the condom phase

The time has finally arrived for us to advocate for the removal of the exclusionary clauses that seeks to discriminate against people living with HIV/AIDS. HIV/AIDS cannot be considered as a ground on which to deprive any person of his or her basic human rights. It is time to move beyond the advocacy for the use of condom and identify loopholes in our laws that seek to undermine human welfare and being. Depriving a person of an insurance benefit indirectly contributes to the lack of respect for our laws that preserve human life. Respect for the inherent dignity of all persons and the right to equal protection and benefit of the law requires that those living and died of HIV/AIDS should have equal access to public and private services and benefits.

Our policy makers have to give due recognition to the fact that the struggle against HIV/AIDS is not over, just the beginning. South Africa is suffering from the legacy of apartheid and economic inequalities. There is a need to approach the challenge of fighting discriminatory practices by the insurance industry from the standpoint of people and communities affected by HIV/AIDS.

The insurance industry owes a public duty to evolve their policies subject to reasonable, just and fair terms and conditions accessible to all the segments of the society for insuring the lives of the eligible persons. The Constitution and the international instruments have imposed an obligation on the state with a view to attaining socio-economic justice for all. The state must ensure that the insurance industry does not discriminate against people living with HIV/AIDS or those perceived to be at risk of infection. By the way an extensive research needs to be conducted to verify if providing access to HIV/AIDS positive persons will drastically affect the financial capacity of an insurance company.

5  Conclusion 

Using the framework of human rights in response to HIV/AIDS gives meaning beyond the realization of rights enunciated in our laws. A rights-based approach recognizes societal vulnerability to HIV/AIDS not just individual risk behaviours. The lack of human rights protection fuels the discrimination on people living with HIV/AIDS and those presumed to be infected as well as their families. HIV/AIDS is not merely a medical problem. It requires a broader multifaceted response. The protection given to insurance policy priorities should not be used as a pretext to justify punitive measures of not paying out the cover when someone dies of HIV/AIDS. Therefore, it is worth noting that the research on HIV/AIDS is quite complex and is quite difficult for the law to deal with the intricacies associated with the disease. A legal framework has been provided but companies need to review their policies and practices in complying with legislation. If HIV/AIDS is going to be dealt with effectively, companies need to be more sensitive to the possible ramifications of their policies and practices.

( B.Juris, LLB, (University of Fort Hare), Certificate in Comparative Human Rights, LLM in Public Law (University of Stellenbosch), Lecturer, Nelson R. Mandela School of Law, Coordinator of the Outreach Projects, (Fort Hare), Eastern Cape, Republic of South Africa.


� The Constitutional Court has agreed on the impact of HIV/AIDS on human life in Minister of Health and others v Treatment Action Campaign and others 2002 (10) BCLR 1075 (CC).


� The writer of this article has got first hand information when she took out the insurance policy from one of the companies, before she could be covered, she had to go for a blood test for HIV/AIDS. The results of the blood test were forwarded to the company concerned without her being aware of such conduct. Take note, there was no pre and post counseling before the extraction of blood for HIV/AIDS. These results were never made available to her except only when she received her policy document confirming that she is an eligible applicant for the cover in question. Again, she bought a car, and her insurance is not paying out the cover if she dies of an HIV/AIDS related illness despite the fact that when she took out the cover she was HIV negative and the company will take the car back.


� Section 9 of Act 108 of 1996 and The Promotion of Equality and Prevention of Unfair Discrimination Act No 4 of 2000, (Hereinafter referred to as the “Equality Act”).


� Due to the stigma and discrimination attached to HIV/AIDS, the writer has information, as noted above, of a family that was dispossessed of their daughter’s car because she died of HIV/AIDS.


� This indirectly echoes the sentiments that were expressed by the Constitutional Court when it abolished the death penalty in S v Makwanyane 1995 (6) BCLR 665 (CC).


� Mercy Makhalemele’s husband died of HIV/AIDS and her home was taken away after the insurance company refused to pay out his life cover. She is the Director of a local community organization in Johannesburg working with members to create a burial scheme for people living with HIV/AIDS. Mercy told her story to PLUSNEWS, 11 August 20003.


� The Constitution of the Republic of South Africa Act 108 of 1996, (hereinafter referred to as the “Constitution”) and other laws such as the Promotion of Equality and Prevention of Unfair Discrimination Act No 4 of 2000, The Medical Schemes Act 131 of 1998, The Employment Equity Act 55 of 1998, etc.


� The writer has noted above that before she could get a life cover by one of the insurance companies, she had to go to test for HIV/AIDS. Again, discrimination against people living with HIV/AIDS the employment sector was challenged successfully in Hoffman v South African Airways (2000) (11) BCLR 1211 (CC). The applicant was denied employment as a Cabin Attendant due to his HIV status. The Constitutional Court held that the instatement of Mr Hoffman was a basic element of the appropriate relief where he was denied employment due to unconstitutional reasons, at para 51. HIV/AIDS falls within a legally recognized zone of privacy and that disclosure of the tests result could undermine public health interests in encouraging people to be tested for HIV/AIDS. Therefore, the right to confidentiality is vital in cases relating to HIV/AIDS.


� Section 14 provides as follows: “Everyone has a right to privacy, which includes the right not to have;….”.


� Aids Law Project “Equality and Justice for All” http:www.hri.ca/partners/alp.


� Fatima Hassan “Wrap it or Zip it’s not enough in the struggle against humanity” Sunday Times, 16 March 2003.


� Individuals, especially women are not discriminated against only HIV positive status but as women as well. Likewise, Black people are stigmatized both as Black people and their HIV status. Mark Heywood in Aids Law Project Discussion Document (2001) at 31 stated that: “The poor, the vulnerable, the unschooled, the socially marginalised, the women and children are the sectors that bear the burden of HIV/AIDS”.


� Ntlama N, “Unlocking the Future: Monitoring Court Orders in Respect of Socio-Economic Rights” (68) THRHR 2005 (forthcoming) argues that the real test for a commitment to human rights including those of HIV/AIDS positive people lies in the mechanisms that are put in place for their realization so that they do not end-up as mere paper rights. Madala J expressed this sentiments as follows in Soobramoney v Minister of Health, KwaZulu-Natal 1997 (12) BCLR 1696: as something that are “ideal and to be strived for”. This sentiment reduces the quality of the protection of the rights to a level that is below the acceptable standards in protecting all the rights that are entrenched in our Constitution and the Equality Act.


� David McQuoid-Mason Street Law Democracy For All at page 63.


� Cikizwa Nkuhlu, Legal Representative, Special Investigating Unit, East London, Eastern Cape.


� Section 25 (2) (e).


� Even if you had entered into a contract whilst negative and later on, a person contracts the disease, the insurance will not pay out. Mercy Makhalemele’s story is noted above. The writer as well has entered into a contract with one of the companies and should she die of an HIV/AIDS related illness, her car will be take back by the company. A close family friend as well was dispossessed of her car because of HIV/AIDS.


� At present there has been a scarcity of jurisprudence relating to the enforcement of one’s rights in relation to insurance policies because of the stigma and discrimination attached to HIV/AIDS, people are reluctant to challenge the companies in a court of law. It is not understandable why policy guidelines should take precedent over the constitutional obligations in promoting, protecting and fulfilling the rights in the Bill of Rights (section 7(2)). In fact, the Constitutional Court in Soobramoney (note above) did create this room by refusing treatment to the ailing patient where a hospital policy took precedent over a person’s life.


� Orphans have been evicted from houses bonded to their late parents and the case of Mercy Makhalemele is a case in point although she decided not to fight the discrimination because then, she had too many things to deal with.


� Daily Dispatch 19 September 2003 at page 18.


� The South African Communist Party in its struggle against the epidemic adopted an Annual Programme of Action for 2003, 28th – 30th November 2002, Central Committee Lekgotla, where it viewed the ignorance of challenging these discriminatory policies as being approached from a narrow perspective because some of us happen to find themselves well catered for.





